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Introduction 

Family  violence  legislation  is  in  force  in  Saskatchewan  and  Prince  Edward  Island. 
It  was  the  subject  of  study  by  the  Alberta  Law  Reform  Institute  and  has  been  the 
subject  of  private  member  bills  introduced  in  the  Alberta  Legislative  Assembly. 
Due  to  the  extensive  interest  shown  by  Albertans  in  family  violence  legislation, 
the  Government  of  Alberta,  through  Jocelyn  Burgener,  MLA,  Calgary  Currie, 
consulted  with  the  public  on  this  issue.  On  July  23, 1997,  a  news  release  was 
issued  inviting  written  submissions  by  November  1, 1997. 

Subsequent  to  such  consultation,  the  Protection  Against  Family  Violence  Act  was 
passed  in  the  Spring  1998  sitting  of  the  Alberta  Legislature.  Key  features  of  the 
legislation  are: 

•  Protection  from  violence  for  family  members,  including:  married  couples,  their 
children,  extended  family,  common  law  relationships,  and  persons  who  have 
had  children  together. 

•  Availability  of  emergency  protection  orders  from  provincial  court  judges  or 
justices  of  the  peace  designated  by  Cabinet,  on  a  24-hour  basis.  These  orders 
must  be  reviewed  by  the  Court  of  Queen's  Bench  within  seven  working  days. 
The  justice  can  revoke  the  order  or  grant  a  replacement  order  after  hearing 
both  parties. 

•  In  a  non-emergency  situation,  a  protection  order  from  the  Court  of  Queen's 
Bench  may  be  granted. 

Both  types  of  protection  orders  can  provide  for  no  contact,  as  well  as 
temporary  exclusive  access  to  the  home,  and  seizure  and  storage  of  weapons 
where  they  have  been  used  or  their  use  has  been  threatened. 

•  Court  may  grant  a  warrant  permitting  entry  to  the  premises  of  a  family 
member  who  has  been  confined  to  the  residence  and  may  be  at  risk  due  to 
family  violence  and,  with  that  family  member's  consent,  a  police  officer  may 
remove  the  family  member  from  the  residence. 

Breach  of  a  protection  order  is  an  offence  under  the  Criminal  Code  of  Canada. 
Breach  allows  the  police  the  power  to  arrest.  This  does  not  apply  to  a  failure  to 
pay  a  monetary  amount.  The  Maintenance  Enforcement  Program  will  enforce 
any  failure  to  pay  a  monetary  amount. 

Frivolous  and  vexatious  claims  are  prohibited.  Anyone  who  makes  such  a 
complaint  can  be  charged  with  public  mischief  under  the  Criminal  Code  of 
Canada. 
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This  report  provides  an  overview  of  the  consultation  process  and  the  input  that 
was  received.  It  also  describes  the  legislation  that  was  eventually  passed  and  how 
that  legislation  responds  to  the  public  feedback  that  was  received  and  identifies 
further  work  that  will  be  required.  The  final  version  of  the  act  that  was  passed  by 
the  Legislative  Assembly  is  set  out  in  Appendix  1.  Organizations  that  provided  a 
written  submission  are  listed  in  Appendix  2.  Similar  lists  of  individuals  are  not 
provided  due  to  the  Freedom  of  Information  and  Protection  of  Privacy  Act. 

The  public  consultation  process 

In  July,  1997,  a  discussion  paper  presenting  key  issues  on  family  violence 
protection  was  distributed  to  more  than  300  interested  parties.  More  than  120 
submissions  were  received.  Individual  and  group  participation  were  both  strong: 

Stakeholder  group  participation,  including  groups  with  large  membership  — 
63  per  cent 

Private  citizen  participation  —  37  per  cent 

After  the  deadline  for  submissions  expired,  a  lengthy  review  process  commenced 
beginning  with  analysis  of  the  public's  input  by  an  interdepartmental  committee. 
Its  recommendations  were  then  forwarded  for  review  to  the  Community  Services 
Standing  Policy  Committee. 

Finally,  government  MLA's  in  Caucus  conducted  a  thorough  section  by  section 
review  of  the  legislation  in  light  of  the  extensive  feedback  provided  by 
constituents.  This  very  detailed  and  constructive  discussion  resulted  in  the 
legislation  introduced  by  Jocelyn  Burgener,  MLA,  in  the  Legislature  and  the 
subsequent  amendments. 

Throughout  the  entire  process,  Albertans  have  been  extremely  helpful  in 
providing  their  views.  We  are  grateful  to  all  who  have  participated. 

What  Albertans  told  us 

"Stopping  family  violence  must  be  a  priority  of  all  levels  of  government,  as 
well  as  municipalities,  communities,  families  and  individuals." 

—  Men's  Transition  Centre 

To  focus  the  review  process,  the  discussion  paper  highlighted  a  number  of  issues 
and  posed  a  few  questions.  The  following  is  a  summary  of  the  views  and  opinions 
expressed  in  response  to  the  discussion  paper. 


PROTECTION  AGAINST  FAMILY  VIOLENCE  ACT 


5 


What  are  your  thoughts  on  the  need  for  the  proposed  Bill? 

Albertans  clearly  indicated  that  family  violence  is  a  serious  societal  problem  and 
that  preventing  violence  at  home  is  a  priority.  This  opinion  was  held  even  by  a 
majority  of  respondents  who  did  not  believe  that  legislation  was  necessary.  Family 
violence  is  not  regarded  as  a  strictly  private  matter;  it  is  recognized  as  an  issue  of 
concern  for  the  community  at  large. 

A  large  majority  of  respondents  —  79  per  cent  —  indicated  that  legislation  is 
necessary.  For  example: 

"Family  violence  has  devastating  consequences  for  our  society,  and  we  are 
pleased  the  Alberta  government  has  seen  fit  to  develop  legislation  to 
combat  the  problem. " 

—  Private  Citizen 

A  few  respondents  —  17  per  cent  —  indicated  that  legislation  is  not  necessary. 

Every  attempt  has  been  made  to  make  the  legislation  gender  neutral  and  focus  on 
protection,  not  punishment. 

Who  do  you  think  should  he  covered  hy  this  Bill? 

The  purpose  of  the  act  is  to  provide  protection  from  violence  in  family  situations. 
Based  on  the  public  consultation,  the  definition  of  family  member  was  broadened 
from  the  discussion  paper  to  include  children  and  relatives  living  in  the  same 
household.  Under  the  act,  family  members  include  married  couples,  their  children, 
extended  family,  common-law  relationships,  and  persons  who  have  had  children 
together. 

The  proposed  Bill  deals  with  the  forms  of  ahuse  provided  for  in  the 
Saskatchewan  legislation.  Do  you  agree  with  this  approach? 

The  Saskatchewan  legislation  dealt  with  physical  abuse  and  the  threat  of  physical 
abuse.  A  large  number  of  respondents  emphasized  the  need  to  include  financial  or 
emotional  abuse  in  the  act. 

Although  emotional  and  financial  abuse  can  in  some  situations  be  very  serious, 
these  matters  can,  in  appropriate  situations,  be  dealt  with  by  the  courts  under 
existing  law.  At  the  present  time,  there  is  not  sufficient  support  from  Albertans  to 
warrant  covering  emotional  and  financial  abuse  under  the  act. 
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What  are  your  thoughts  regarding  the  process  for  emergency 
protection  orders?  Do  you  feel  that  justices  of  the  peace  could  be  used? 

A  significant  number  of  opinions  were  expressed  regarding  the  insufficient  length 
of  time  that  the  emergency  protection  order  is  in  effect.  An  overwhelming 
number  of  respondents  supported  the  use  of  trained  justices  of  the  peace,  due  to 
their  accessibility. 

Under  the  act,  these  orders  will  no  longer  automatically  expire  after  96  hours. 
They  will  be  subject  to  a  review  at  a  hearing  before  the  Court  of  Queen's  Bench 
within  seven  working  days  of  the  granting  of  the  order.  The  use  of  justices  of  the 
peace  is  intended  to  provide  a  cost-effective  and  accessible  mechanism  for 
emergency  protection  orders.  Justices  of  the  peace  already  deal  with  very  serious 
matters  under  the  Criminal  Code  of  Canada  and  provincial  legislation,  including 
issuing  warrants  and  summonses,  laying  Criminal  Code  of  Canada  informations, 
and  hearing  bail  applications.  Only  justices  of  the  peace  approved  by  the  Judicial 
Council  will  be  provided  with  the  authority  to  grant  emergency  protection  orders. 

Is  the  Provincial  Court  the  appropriate  Court  to  be  handling  these 
matters?  Would  the  Court  of  Queens  Bench  be  more  appropriate? 

Most  respondents  supported  the  use  of  the  Provincial  Court  to  grant  orders  in 
non-emergency  situations,  due  to  the  accessibility  of  that  court.  The  issue  of 
creating  a  Family  Violence  Court  was  also  raised  by  the  public. 

The  possibility  of  using  the  Provincial  Court  to  deal  with  protection  orders  in 
non-emergency  situations  was  assessed  carefully.  However,  under  Canada's 
constitution,  long-term  protection  orders  must  be  granted  by  the  Court  of 
Queen's  Bench.  This  has  been  confirmed  by  a  recent  Prince  Edward  Island 
Supreme  Court  decision. 

Do  you  agree  with  this  approach  (types  of  orders  available  in  a  non- 
emergency situation)?  In  a  non-emergency  situation  should  there  be  a 
time  limit  on  the  length  of  the  order? 

Most  respondents  suggested  that  these  orders  be  renewable  or  that  the  length  of 
these  orders  be  flexible. 

Provision  has  been  made  in  the  act  to  enable  the  Court  of  Queen's  Bench  to 
extend  the  term  of  Queen's  Bench  protection  orders  for  periods  not  exceeding  one 
year  each. 
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What  are  your  thoughts  regarding  these  methods  of  enforcement? 

Most  respondents  agreed  with  the  enforcement  methods  in  the  act. 

A  breach  of  a  protection  order  will  be  enforced  under  section  127  of  the  Criminal 
Code  of  Canada.  Such  a  violation  is  an  indictable  offence  and  provides  the  police 
with  the  power  of  arrest.  However,  this  will  not  apply  to  monetary  obligations.  A 
breach  of  a  monetary  obligation  will  be  enforced  under  the  Maintenance 
Enforcement  Act. 

Is  it  necessary  to  have  protection  available  for  those  who  cannot  act 
for  themselves? 

The  majority  of  respondents  supported  the  use  of  a  warrant  of  entry  to  aid  people 
in  need  of  protection  from  family  violence. 

The  warrant  of  entry  provision  deals  with  assisting  persons  at  risk,  but  does  not 
authorize  the  search  and  seizure  of  property.  In  addition,  a  person  at  risk  cannot 
be  removed  unless  he  or  she  consents. 

Is  there  a  need  to  deal  with  frivolous  or  vexatious  applications?  If  so, 
what  would  you  suggest? 

A  small  number  of  respondents  were  concerned  that  the  legislation  would 
promote  frivolous  or  vexatious  applications  and  that  there  should  be  serious 
consequences  for  such  applications. 

Police  officers  are  trained  to  screen  complaints  of  criminal  wrongdoing  to  ensure 
validity,  and  the  act  enables  a  police  officer  to  refuse  to  proceed  with  a  complaint 
if  it  is  frivolous  or  vexatious.  In  addition,  a  person  who  makes  such  a  complaint 
could  be  charged  with  public  mischief  under  section  140  of  the  Criminal  Code  of 
Canada.  Section  140  provides: 

"140  (1)  Every  one  commits  public  mischief  who,  with  intent  to  mislead,  causes  a 
peace  officer  to  enter  on  or  continue  an  investigation  by 

(a)  making  a  false  statement  that  accuses  some  other  person  of  having 
committed  an  offence; 

(b)  doing  anything  intended  to  cause  some  other  person  to  be  suspected  of 
having  committed  an  offence  that  the  other  person  has  not  committed,  or 
to  divert  suspicion  from  himself; 

(c)  reporting  that  an  offence  has  been  committed  when  it  has  not  been 
committed;  or 

(d)  reporting  or  in  any  other  way  making  it  known  or  causing  it  to  be  made 
known  that  he  or  some  other  person  has  died  when  he  or  that  other 
person  has  not  died. 
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(2)  Every  one  who  commits  public  mischief 

(a)  is  guilty  of  an  indictable  offence  and  liable  to  imprisonment  for  a  term 
not  exceeding  five  years;  or 

(b)  is  guilty  of  an  offence  punishable  on  summary  conviction." 

It  should  be  noted  that  the  courts  have  interpreted  "offence"  as  used  in  subsection 
(1)  to  include  an  offence  under  provincial  laws. 

Changes  arising  from  public  feedback 

"Legislation  is  needed  to  provide  the  impetus  that  drives  the  development 
of  a  comprehensive  continuum  of  protection,  enforcement,  services  and 
programs  to  victims  of  domestic  violence. " 

—  CAVEAT  Alberta 

The  purpose  of  the  act  is  to  provide  effective  and  accessible  protection  for  victims 
of  family  violence,  while  at  the  same  time  responding  to  concerns  raised  about  due 
process  and  the  need  to  guard  against  frivolous  or  vexatious  applications. 

Effective,  Accessible  Protection 

The  following  changes  were  made  to  enhance  the  protection  provided  under  the 
act: 

The  scope  of  protection  under  the  act  has  been  broadened  to  include  children 
and  members  of  the  extended  family. 

•  Justices  of  the  peace,  in  addition  to  provincial  court  judges,  can  grant 
emergency  protection  orders. 

•  Protection  orders  no  longer  expire  automatically  after  96  hours. 

Protection  orders  can  now  direct  the  seizure  and  storage  of  weapons  where 
they  have  been  used  or  their  use  has  been  threatened  to  commit  family 
violence. 

Due  Process,  Safeguards  Against  Frivolous  or  Vexatious  Applications 

The  following  changes  were  made  to  ensure  due  process  and  safeguard  against 
frivolous  or  vexatious  applications: 

•  An  emergency  order  can  be  obtained  only  if  family  violence  has  occurred,  and 
the  order  is  required  to  ensure  the  immediate  protection  of  the  claimant. 

•  An  emergency  protection  order  must  specify  a  date  within  seven  working  days 
for  an  automatic  review  of  the  order  at  a  hearing  before  a  Queen's  Bench 
justice.  This  replaces  the  proposed  "desk  review"  process  where  the  parties 
themselves  were  not  present. 
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The  provision  stating  that  the  claimant  need  not  appear  at  a  review  hearing 
has  been  deleted.  The  provision  stating  that  evidence  before  the  provincial 
court  judge  or  justice  of  the  peace  shall  be  considered  at  a  review  hearing  has 
been  changed  to  "may."  This  gives  the  Queen's  Bench  justice  the  discretion  to 
exclude  any  evidence  they  consider  inadmissible. 

•  The  provision  allowing  the  Court  of  Queens  Bench  to  order  mandatory 
therapy  has  been  deleted.  The  court  may  now  order  mandatory  counselling  for 
any  family  member,  and  not  just  the  respondent. 

•  The  provision  allowing  the  court  to  order  proceedings  to  be  conducted  in 
private  has  been  changed  to  make  it  clear  that  the  parties  themselves  cannot 
be  excluded  from  the  proceedings. 

•  The  provision  authorizing  a  warrant  of  entry  has  been  changed  so  that  it  can 
only  authorize  a  search  for  the  person  at  risk.  A  search  for  evidence  cannot  be 
conducted  unless  a  warrant  is  obtained.  The  person  at  risk  can  only  be 
removed  from  the  residence  if  that  person  consents. 

•  The  act  addresses  those  maliciously  making  a  frivolous  or  vexatious 
complaint.  As  noted  earlier,  anyone  who  makes  a  frivolous  or  vexatious 
complaint  can  be  charged  with  public  mischief  under  the  Criminal  Code  of 
Canada. 

Conclusion 

"We  strongly  support  the  general  intent  of  the  Act,  in  attempting  to  ensure 
that  it  is  the  perpetrator  of  family  violence,  rather  than  the  victim,  who 
should  be  inconvenienced  by  this  behavior. " 

—  Forensic  Assessment  &  Community  Services 

Bill  19,  the  Protection  Against  Family  Violence  Act,  is  an  important  step  in 
addressing  the  need  to  provide  protection  for  family  members  who  are  in 
situations  of  violence.  Bill  19  takes  into  account  the  numerous  comments 
submitted  by  Albertans  and  provides  victims  with  a  broad  range  of  choices  to 
enhance  protection. 

Albertans'  concerns  for  fair  and  equitable  protection  for  all  parties  in  situations  of 
family  violence  have  been  listened  to.  Besides  providing  increased  protection  for 
victims,  Bill  19  also  contains  measures  intended  to  ensure  that  family  members  are 
not  unjustly  or  frivolously  accused,  and  to  ensure  gender  bias  does  not  enter  into 
the  protection  orders  or  the  way  the  dispute  is  resolved. 

Bill  19  was  introduced  in  the  Legislature  on  March  2,  1998.  It  received  Royal 
Assent  on  April  30, 1998. 
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Next  steps 

Putting  the  legislation  into  effect  will  require  broad  coordination  efforts  across 
government  and  with  service  providers.  Existing  programs  and  policies  will  need 
to  be  reviewed  and  changed,  service  providers  will  require  orientation,  and 
regulations  to  support  the  act  will  need  to  be  developed. 

These  steps  will  be  taken  over  the  next  few  months.  The  act  will  be  proclaimed 
into  force  once  the  regulations,  orientation  and  coordination  of  services  are  in 
place. 

A  procedure  will  be  put  in  place  to  monitor  the  impact  of  the  act.  Within  three 
years  of  its  proclamation,  the  legislation  will  be  evaluated  and  changes  will  be 
introduced  if  the  evaluation  shows  that  changes  are  needed. 
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HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  Alberta,  enacts  as  follows: 

Delinitions     1  In  this  Act, 

(a)  "claimant"  means  a  family  member  for 
whom  a  protection  order  is  sought  or  granted; 

(b)  "designated  justice  of  the  peace"  means 
a  justice  of  the  peace  designated  by  the  Lieutenant 
Governor  in  Council  for  the  purposes  of  this  Act; 

(c)  "emergency  protection  order"  means  an 
order  granted  under  section  2; 

(d)  "family  members"  means 

(i)  a  man  and  a  woman  who  are  or  have 
been  married  to  one  another  or  who  are  residing 
or  have  resided  together  in  an  intimate 
relationship, 


(ii)  persons  who  are  the  parents  of  one  or 
more  children,  regardless  of  their  marital  status 
or  whether  they  have  lived  together  at  any  time, 

(iii)  persons  who  reside  together  and  are 
related  to  one  or  more  persons  in  the  household 
by  blood,  marriage  or  adoption, 

(iv)  any  children  in  the  care  and  custody 
of  a  person  referred  to  in  subclauses  (i)  to  (iii), 
or 

(v)  persons  who  reside  together  where 
one  of  the  persons  has  care  and  custody  over 
the  other  pursuant  to  an  order  of  the  court; 

(e)  "family  violence"  includes 

(i)  any  intentional  or  reckless  act  or 
omission  that  causes  injury  or  property  damage, 
the  purpose  of  which  is  to  intimidate  or  harm  a 
family  member, 
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(ii)  any  act  or  threatened  act  that  causes  a 
reasonable  fear  of  injury  or  property  damage, 
the  purpose  of  which  is  to  intimidate  or  harm  a 
family  member, 

(iii)  forced  confinement,  and 

(iv)  sexual  abuse, 

but  is  not  to  be  construed  so  as  to  limit 
a  parent  or  a  person  standing  in  the 
place  of  a  parent  from  using  force  by 
way  of  correction  toward  a  child  who 
is  under  the  care  of  the  parent  or 
person  if  the  force  does  not  exceed 
what  is  reasonable  under  the 
circumstances; 

(f)  "judge"  means  a  justice  of  the  Court  of 
Queen's  Bench,  a  judge  of  the  Provincial  Court  or 
a  designated  justice  of  the  peace; 

(g)  "protection  order"  means  an  emergency 
protection  order  and  a  Queen's  Bench  protection 
order; 

(h)  "Queen's  Bench  protection  order"  means 
an  order  granted  under  section  4; 

(i)  "residence"  means  a  place  where  a 
claimant  normally  or  temporarily  resides,  and 
includes  a  place  that  a  claimant  has  vacated  due  to 
family  violence; 

(j)  "respondent"  means  a  family  member 
against  whom  a  protection  order  is  sought  or 
granted; 

(k)  "sexual  abuse"  means  sexual  contact  of 
any  kind  that  is  coerced  by  force  or  threat  of  force; 

(1)  "weapon"  means  a  weapon  as  defined  in 
the  Criminal  Code  (Canada). 

Emergency     ^(1)  An  order  under  this  section  may  be  granted  by  a 
protection      provincial  court  judge  or  a  designated  justice  of  the 
order         peace,  on  application  without  notice  to  the  respondent, 
if  the  judge  or  justice  of  the  peace  determines 

(a)  that  family  violence  has  occurred,  and 

(b)  that,  by  reason  of  seriousness  or  urgency, 
the  order  should  be  granted  to  ensure  the  immediate 
protection  of  the  claimant. 

(2)  In  determining  whether  an  order  should  be  granted, 
the  provincial  court  judge  or  designated  justice  of  the 
peace  must  consider,  but  is  not  limited  to  considering, 
the  following: 


(a)  the  nature  of  the  family  violence; 

(b)  the  history  of  family  violence  by  the 
respondent  towards  the  claimant; 

(c)  the  existence  of  any  immediate  danger 
to  persons  or  property; 

(d)  the  best  interests  of  the  claimant  and  any 
child  of  the  claimant  or  any  child  who  is  in  the  care 
and  custody  of  the  claimant. 

(3)  An  order  under  this  section  may  include  any  or  all 
of  the  following: 

(a)  a  provision  restraining  the  respondent 
from  attending  at  or  near  or  entering  any  specified 
place  that  is  attended  regularly  by  the  claimant  or 
other  family  members,  including  the  residence, 
property,  business,  school  or  place  of  employment 
of  the  claimant  or  family  members; 

(b)  a  provision  restraining  the  respondent 
from  communicating  with  or  contacting  the 
claimant  and  other  specified  persons; 

(c)  a  provision  granting  the  claimant  and 
other  family  members  exclusive  occupation  of  the 
residence  for  a  specified  period,  regardless  of 
whether  the  residence  is  jointly  owned  or  leased  by 
the  parties  or  solely  owned  or  leased  by  one  of  the 
parties; 

(d)  a  provision  directing  a  peace  officer  to 
remove  the  respondent  from  the  residence 
immediately  or  within  a  specified  time; 

(e)  a  provision  directing  a  peace  officer  to 
accompany  a  specified  person  to  the  residence 
within  a  specified  time  to  supervise  the  removal  of 
personal  belongings  in  order  to  ensure  the  protection 
of  the  claimant; 

(f)  a  provision  directing  the  seizure  and 
storage  of  weapons  where  the  weapons  have  been 
used  or  have  been  threatened  to  be  used  to  commit 
family  violence; 

(g)  any  other  provision  that  the  provincial 
court  judge  or  designated  justice  of  the  peace 
considers  necessary  to  provide  for  the  immediate 
protection  of  the  claimant. 

(4)  An  order  under  this  section  may  be  subject  to  any 
terms  and  conditions  that  the  provincial  court  judge  or 
designated  justice  of  the  peace  considers  appropriate. 

(5)  Subject  to  section  5(1),  an  order  under  this  section 
takes  effect  immediately  on  the  granting  of  the  order. 
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(6)  An  order  under  this  section  must  indicate  the  date, 
time  and  place  at  which  the  order  is  scheduled  for  review 
at  a  hearing  by  a  justice  of  the  Court  of  Queen's  Bench, 
which  may  not  be  later  than  7  working  days  after  the 
granting  of  the  order. 

Confirmation  3(1)  If  a  provincial  court  judge  or  a  designated  justice 
protectionnCy  °^  ^e  Peace  grants  m  emergency  protection  order,  the 
order         judge  or  justice  of  the  peace  must,  immediately  after 
granting  the  order,  forward  to  the  Court  of  Queen's 
Bench  a  copy  of  the  order  and  all  supporting 
documentation,  including  any  notes. 

(2)  A  hearing  referred  to  in  section  2(6)  must  be  based 
on  affidavit  evidence  and  any  other  sworn  evidence. 

(3)  The  evidence  that  was  before  the  provincial  court 
judge  or  designated  justice  of  the  peace  may  also  be 
considered  as  evidence  at  the  hearing. 

(4)  At  the  hearing,  the  justice  of  the  Court  of  Queen's 
Bench  may,  whether  or  not  the  claimant  or  the 
respondent  is  in  attendance, 

(a)  revoke  the  order, 

(b)  direct  that  an  oral  hearing  be  held, 

(c)  confirm  the  order,  in  which  case  the  order 
becomes  an  order  of  the  Court  of  Queen's  Bench, 
or 

(d)  revoke  the  order  and  grant  an  order  under 
section  4. 

Queen's       4  (1)  An  order  under  this  section  may  be  granted  by  a 

Bench         justice  of  the  Court  of  Queen's  Bench  on  application  if 

protection     J,  ,  , 

or(jer         the  justice  determines  that  the  claimant  has  been  the 

subject  of  family  violence. 

(2)  An  order  under  this  section  may  include  any  or  all 
of  the  following: 

(a)  a  provision  restraining  the  respondent 
from  attending  at  or  near  or  entering  any  specified 
place  that  is  attended  regularly  by  the  claimant  or 
other  family  members,  including  the  residence, 
property,  business,  school  or  place  of  employment 
of  the  claimant  or  family  members; 

(b)  a  provision  restraining  the  respondent 
from  contacting  the  claimant  or  associating  in  any 
way  with  the  claimant  and  from  subjecting  the 
claimant  to  family  violence; 

(c)  a  provision  granting  the  claimant  and 
other  family  members  exclusive  occupation  of  the 
residence  for  a  specified  period,  regardless  of 


whether  the  residence  is  jointly  owned  or  leased  by 
the  parties  or  solely  owned  or  leased  by  one  of  the 
parties; 

(d)  a  provision  requiring  the  respondent  to 
reimburse  the  claimant  for  monetary  losses  suffered 
by  the  claimant  and  any  child  of  the  claimant  or 
any  child  who  is  in  the  care  and  custody  of  the 
claimant  as  a  direct  result  of  the  family  violence, 
including  loss  of  earnings  or  support,  medical  and 
dental  expenses,  out-of-pocket  losses  for  injuries 
sustained,  moving  and  accommodation  expenses, 
legal  expenses  and  costs  of  an  application  under 
this  Act; 

(e)  a  provision  granting  either  party 
temporary  possession  of  specified  personal 
property,  including  a  vehicle,  cheque-book,  bank 
cards,  children's  clothing,  medical  insurance  cards, 
identification  documents,  keys  or  other  necessary 
personal  effects; 

(f)  a  provision  restraining  either  party  from 
taking,  converting,  damaging  or  otherwise  dealing 
with  property  that  the  other  party  may  have  an 
interest  in; 

(g)  a  provision  restraining  the  respondent 
from  making  any  communication  likely  to  cause 
annoyance  or  alarm  to  the  claimant,  including 
personal,  written  or  telephone  contact  or  contact  by 
any  other  communication  device  directly  or  through 
the  agency  of  another  person,  with  the  claimant  and 
other  family  members  or  their  employers, 
employees,  co-workers  or  other  specified  persons; 

(h)  a  provision  directing  a  peace  officer  to 
remove  the  respondent  from  the  residence  within  a 
specified  time; 

(i)  a  provision  directing  a  peace  officer  to 
accompany  a  specified  person  to  the  residence 
within  a  specified  time  to  supervise  the  removal  of 
personal  belongings  in  order  to  ensure  the  protection 
of  the  claimant; 

(j)  a  provision  requiring  the  respondent  to 
post  any  bond  that  the  Court  considers  appropriate 
for  securing  the  respondent's  compliance  with  the 
terms  of  the  order; 

(k)  a  provision  requiring  the  respondent,  and 
any  other  family  member  the  Court  considers 
appropriate,  to  receive  counselling; 

(1)  a  provision  directing  the  seizure  and 
storage  of  weapons  where  the  weapons  have  been 
used  or  have  been  threatened  to  be  used  to  commit 
family  violence; 
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(m)any  other  provision  that  the  Court 
considers  appropriate. 

Notice  of      5  (1)  A  provision  of  a  protection  order  is  not  effective 
order         m  rolation  to  a  person  unless  the  person  has  actual  notice 
of  the  provision. 

(2)  Notice  of  the  provisions 

(a)  of  an  emergency  protection  order  must 
be  given  in  accordance  with  the  regulations,  and 

(b)  of  a  Queen's  Bench  protection  order  must 
be  given  in  accordance  with  the  Alberta  Rules  of 
Court. 

(3)  A  copy  of  an  order,  or  of  any  variation  of  an  order, 
must  be  served, 

(a)  in  the  case  of  an  emergency  protection 
order,  in  accordance  with  the  regulations,  and 

(b)  in  the  case  of  a  Queen 's  Bench  protection 
order,  in  accordance  with  the  Alberta  Rules  of  Court. 

Application  6  (1)  An  application  for  a  protection  order  may  be  made 
lor  order 

(a)  by  a  person  who  claims  to  have  been  the 
subject  of  family  violence  by  a  family  member, 

(b)  on  behalf  of  a  person  referred  to  in  clause 
(a),  with  that  person's  consent,  by  a  person  or  a 
member  of  a  category  of  persons  designated  in  the 
regulations,  or 

(c)  by  any  other  person  on  behalf  of  a  person 
referred  to  in  clause  (a),  with  leave  of  the  judge. 

(2)  An  application  for  an  emergency  protection  order 
must  be  made  in  accordance  with  the  regulations,  and 
may  be  made  by  telecommunication. 

(3)  Unless  this  Act  otherwise  provides,  notice  of  an 
application  under  this  Act  must  be  given  to  the 
respondent  or  claimant,  as  the  case  may  be. 

(4)  An  application  to  the  Court  of  Queen's  Bench  under 
this  Act  must  be  made  by  originating  notice  unless  it  is 
further  to  proceedings  that  have  been  commenced. 

Duration  ol  7  (1)  Subject  to  subsection  (2),  a  protection  order  must 
order  ^e  granted  for  such  specified  duration  as  the  judge 

considers  appropriate  in  the  circumstances. 

(2)  A  protection  order  under  this  Act  may  not  exceed 
one  year  unless  it  is  extended  by  a  further  order  under 
subsection  (3). 


(3)  The  Court  of  Queen's  Bench  may,  on  application, 
extend  the  term  of  a  protection  order  for  periods  not 
exceeding  one  year  each. 

Confidentiality  S(l)  The  clerks  of  the  Court  of  Queen's  Bench  and  of 
the  Provincial  Court  must  keep  confidential  any 
information  relating  to  the  location  of  a  claimant  unless 
the  claimant  or  a  person  acting  on  the  claimant's  behalf 
consents  to  the  giving  of  the  information. 

(2)  The  judge  may  order  that  all  or  any  member  of  the 
public,  other  than  the  parties,  may  be  excluded  from 
any  hearing  under  this  Act. 

(3)  On  the  request  of  the  claimant  or  the  respondent  or 
on  the  initiative  of  the  judge,  the  judge  may  make  an 
order  prohibiting  the  publication  of  a  report  of  a  hearing 
or  any  part  of  a  hearing  if  the  judge  believes  that  the 
publication  of  the  report  would  have  an  adverse  effect 
on  or  cause  undue  hardship  to  the  claimant  or  respondent 
or  any  child  of  the  claimant  or  respondent  or  any  child 
who  is  in  the  care  or  custody  of  the  claimant  or 
respondent. 

Etlect  ol  order  9  (1)  A  protection  order  does  not  in  any  manner  affect 

on  property  title  to  or  an  ownership  interest  in  any  real  or 

and  leasehold  ,  ■  i  _. 

interest        personal  property  held  jointly  by  the  parties  or  held 

solely  by  one  of  the  parties. 

(2)  Where  a  residence  is  leased  by  a  respondent  under 
an  oral,  written  or  implied  agreement  and  a  claimant 
who  is  not  a  party  to  the  lease  is  granted  exclusive 
occupation  of  that  residence,  no  landlord  may  evict  the 
claimant  solely  on  the  basis  that  the  claimant  is  not  a 
party  to  the  lease. 

(3)  On  the  request  of  a  claimant  mentioned  in  subsection 
(2),  the  landlord  must  advise  the  claimant  of  the  status 
of  the  lease  and  serve  the  claimant  with  notice  of  any 
claim  against  the  respondent  arising  from  the  lease,  and 
the  claimant,  at  the  claimant's  option,  may  assume  the 
responsibilities  of  the  respondent  under  the  lease. 

Warrant  "iO(l)  A  judge  may  issue  a  warrant,  on  application  by 
permitting  a  person  designated  in  the  regulations  and  without  notice 
1  1  to  the  respondent,  if  the  judge  is  satisfied  by  information 

on  oath  that  there  are  reasonable  and  probable  grounds 

to  believe  that 

(a)  the  person  who  provided  the  information 
on  oath  has  been  refused  access  to  a  family  member, 
and 

(b)  the  family  member  may  have  been  the 
subject  of  family  violence  and  will  be  found  at  the 
place  to  be  searched. 
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(2)  A  warrant  issued  by  a  judge  authorizes  the  person 
named  in  the  warrant 

(a)  to  enter  the  place  named  in  the  warrant 
and  any  other  structure  or  building  used  in 
connection  with  the  place, 

(b)  to  search  for,  assist  or  examine  the  family 
member,  and 

(c)  with  the  family  member's  consent,  to 
remove  the  family  member  from  the  premises  for 
the  purpose  of  assisting  or  examining  the  family 
member. 

11  An  application  for  a  protection  order  is  in  addition 
to  and  does  not  diminish  any  existing  right  of  action  of 
a  person  who  has  been  the  subject  of  family  violence 
by  a  family  member. 

1 2  No  action  lies  against  a  peace  officer,  a  clerk  of  a 
court  or  any  other  person  by  reason  of  anything  done, 
caused,  permitted  or  authorized  to  be  done,  attempted 
to  be  done  or  omitted  to  be  done  by  any  of  them  in 
good  faith 

(a)  pursuant  to  or  in  the  exercise  or  purported 
exercise  of  any  power  conferred  by  this  Act  or  the 
regulations,  or 

(b)  in  the  carrying  out  or  purported  carrying 
out  of  any  decision  or  order  made  under  this  Act  or 
the  regulations  or  any  duty  imposed  by  this  Act  or 
the  regulations. 


Prohibition     13    No  person  shall,  with  malicious  intent,  make  a 
frivolous  or  vexatious  complaint  under  this  Act. 

Regulations    1 4  The  Lieutenant  Governor  in  Council  may  make 
regulations 


Rights  not 
diminished 
by  Act 


Immunity 


(b)  respecting  the  procedures  to  be  followed 
for  applications  and  other  proceedings  under  this 
Act; 

(c)  designating  persons  or  categories  of 
persons  who  may  apply  for  protection  orders  on 
behalf  of  persons  referred  to  in  section  6(1  )(a); 

(d)  designating  persons  or  categories  of 
persons  who  may  apply  for  a  warrant  under  section 
10; 

(e)  respecting  the  giving  of  notices  and  the 
service  of  documents  under  this  Act  in  respect  of 
emergency  protection  orders; 

(f)  respecting  the  retention,  disposition  or 
sealing  of  records  resulting  from  court  proceedings 
under  this  Act; 

(g)  respecting  any  other  matter  or  thing  that 
the  Lieutenant  Governor  in  Council  considers 
necessary  to  carry  out  the  intent  of  this  Act. 

Amends  SA  15  The  Maintenance  Enforcement  Act  is  amended 
1985CM-0.5  in  section  1(1) 

(a)  in  clause  (d)  by  adding  the  following  after 
subclause  (iii): 

(iii.l)  an  amount  payable  under  a  Queen's 
Bench  protection  order  under  the  Protection 
Against  Family  Violence  Act, 

(b)  in  clause  (e)  by  adding  ",  a  Queen's 
Bench  protection  order  under  the  Protection  Against 
Family  Violence  Act"  after  "Alberta". 


Coming 
into  force 


1  6    This  Act  comes  into  force  on  Proclamation. 


(a)  defining  any  word  or  phrase  used  in  this 
Act  but  not  defined  in  this  Act; 


\ 
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APPENDIX  2 


Organizations  that  responded  to  the  discussion  paper  -  Protection  Against  Family  Violence  Act 


Action  Committee  Against  Violence  -  Calgary 

Alberta  Children's  Hospital  -  Calgary 

Alberta  Federation  of  Women  United  for  Families  -  Calgary 

Alberta  Government  Departments 

Alberta  Law  Reform  Institute  -  Edmonton 

Alberta  Liberal  Opposition  -  Edmonton 

Calgary  and  District  Labour  Council  Women's  Committee  - 
Calgary 

Calgary  Coalition  on  Family  Violence  -  Calgary 
Calgary  Domestic  Violence  Committee  -  Calgary 
Calgary  Domestic  Violence  Men's  Treatment  Committee  - 
Calgary 

Calgary  Legal  Guidance  -  Calgary 
Calgary  Police  Service  -  Calgary 
Calgary  Regional  Health  Authority  -  Calgary 
Calgary  Society  for  Women  Plus  -  Calgary 
Calgary  Status  of  Women  Action  Committee  -  Calgary 
Calgary  Women's  Emergency  Shelter  Association  -  Calgary 
Camrose  Women's  Shelter  -  Camrose 
Canadian  Union  of  Public  Employees  -  Medicine  Hat 
Canadians  Against  Violence  Everywhere  Advocating  Its 
Termination  (CAVEAT)  -  Edmonton 

Catholic  Social  Services  -  Edmonton 

Central  Alberta  Women's  Outreach  Society  -  Red  Deer 

City  of  Calgary  -  Calgary 

County  of  Leduc  No.  25  -  Nisku 

Court  of  Queen's  Bench  of  Alberta 

Discovery  House  -  Calgary 

Distress  Centre  Drug  Centre  -  Calgary 

ECCAN  -  Edmonton 

Edmonton  Police  Service  -  Edmonton 

Edmonton- Area  Council  Against  Family  Violence  -  Edmonton 

Edmonton- Area  Interagency  Committee  on  the  Spousal  Abuse 
of  Women  -  Edmonton 

Equitable  Child  Maintenance  and  Access  Society  -  Edmonton 

Family  of  Men  Support  Society  -  Calgary 

Family  Violence  Prevention  Centre  -  Edmonton 

Family  Violence  Prevention  Initiative  in  the  Sunrise 
Communities  -  Calgary 

Family  Violence  Prevention  Services  -  Sundre 
FatherCraft  Canada  -  Ottawa,  Ontario 
Feather  of  Hope  Society  -  Edmonton 
Forensic  Assessment  &  Community  Services  (F.A.C.S.)  - 
Edmonton 

Independent  Living  Resource  Centre  of  Calgary  -  Calgary 

Institute  for  the  Advancement  of  Aboriginal  Women  - 
Edmonton 


Junior  League  of  Edmonton  -  Edmonton 

Legislative  Review  Committee,  CBA  Family  Law  Subsection  - 
Edmonton 

Lethbridge  Police  Service  -  Lethbridge 

Lurana  Shelter  -  Edmonton 

M.E.R.G.E.  -  Edmonton 

McBean  Becker  Barristers  &  Solicitors  -  Edmonton 

Men's  Education  Network  -  Sherwood  Park 

Men's  Transition  Centre  -  Calgary 

Municipal  District  of  Big  Lakes  -  High  Prairie 

National  Alliance  for  the  Advancement  of  Non-Custodial 

Parents  -  Ottawa,  Ontario 
Northwest  Alberta  Resource  Society  -  High  Level 
Northwestern  Health  Services  Region  -  High  Level 

Office  &  Professional  Employees  International  Local  #379  - 
Calgary 

Office  for  the  Prevention  of  Family  Violence  -  Edmonton 
Office  of  the  Commissioner  of  Services  for  Children  -  High 
River 

Office  of  the  Wing  Commander  -  Cold  Lake 
Prayers  International  Society  -  Edmonton 


RCMP 

"K"  Division  -  Edmonton 

RCMP 

-  Camrose 

RCMP 

-  Fairview 

RCMP 

-  Fort  McMurray 

RCMP 

-  Grande  Prairie  &  District 

RCMP 

-  Hanna/Oyen 

RCMP 

-  Hinton 

RCMP 

-  Lethbridge 

RCMP 

-  Sherwood  Park 

RCMP 

-  St.  Albert 

RCMP 

-  Taber 

RCMP 

-  Turner  Valley 

RCMP 

-  Wainwright 

RCMP 

-  Westlock 

St.  Alberta  S.A.I.F.  Society  -  St.  Albert 

Taber  Police  Service  -  Taber 

United  Way  of  Calgary  and  Area  -  Calgary 

Violence  Information  &  Education  Centre  -  Calgary 

WIN  House  -  Edmonton 

Women  Looking  Forward  -  Calgary 

Women's  Emergency  Accommodation  Centre  -  Edmonton 
YWCA  -  Calgary 
YWCA  -  Edmonton 
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